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John Pedersen 
 

  Lieutenant (Ret.) – Santa Clara DA BOI  
  Currently volunteering with Santa Clara 

DA’s Environmental Protection Unit 
  Current Member – SCC Civil Grand Jury 
  Certified Hazardous Material Emergency 

Response Instructor – CalOES/CSTI  
  Bachelor of Arts Degree – SJSU 
  Certificate in Hazardous Materials 

Management – UCSC Extension 

About Me  

Terms: Record vs. Report 

  You make a RECORD of an event or 
statement to document that it happened 
so that you have something in writing 
contemporaneous to the event.   

  You complete a REPORT on something 
so that somebody else knows all the 
information you have. 
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Types of Reports 

Inspection Investigation 

What’s the Difference? 

Inspection Report 

A compliance tool 
used to communicate 
and document the 
findings of an 
inspection.  

Investigation Report 
An enforcement tool 
used to: 
 Identify the people 
and entities involved  
 Record and report 
relevant evidence 
about those people 
and entities 

How does this apply to you? 

  When education and training don’t work, what 
other  tools do you have to achieve 
compliance?  

  If you look closely the non-point pollution 
problem is made up of many small points.   

  The question is, does that point constitute a 
violation? 

  And, does that violation warrant enforcement? 
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When to Shift Gears  
 

  Continuing Non-
Compliance 

  Intentional Criminal 
Act 

  Single Major Event 

Who Uses the Reports? 

Inspection 
  The Agency 

 Record of 
Findings 

 Basis for Follow-
up 

  The Business 
 Make Corrections 

Investigation 
  The Agency 
  Public Prosecutors 
  The Courts 
  Defense Attorneys 
  Expert Witnesses 

And, maybe… 
YOU! 
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So, remember… 

The first steps in being a GOOD 
witness are: 
1   Conduct a thorough inspection or 
investigation 

  Always at the back of your mind: 
“This WILL end up in court…” 

2   Write a detailed and accurate report 

7 Elements of Inspection Reports 

①  General Information 
②  Purpose of Inspection 
③  Consent  
④  Business Activities 
⑤  Violation Documentation  
⑥  Observations 
⑦  Notes 

Consent 

Why is documenting consent necessary?  
 To protect yourself against 

  Accusations of impropriety 
  Claims of civil rights violations   

 To protect evidence used in future 
enforcement actions based on what you saw 
 The burden is always on the government to 
prove the entry was lawful 
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Reasonable Expectation of Privacy 

  Both the US and all state constitutions 
prohibit “unreasonable search and seizure” 
by the government. 

  A reasonable expectation of privacy exists in 
business premises as well as in a home.   

  Fourth amendment applies in an 
administrative/regulatory inspection as well 
as criminal investigations.   

Access 

Getting to the information you need 

What’s “ok” as decided by the courts? 

 Looking through abandoned things 
 Observation without entry 
 Entry into public areas 
 Entry into open fields 
 Entry in emergencies 
 Entry with consent 
 Entry with a warrant 
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What about this? 

And, what about this? 

No Consent  

You must document the justification for 
entry without consent such as:  
 Entry into public areas 
 Entry into open fields 
 Entry in emergencies 

What about pursuant to an “inspection 
authority”? 
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Violation Documentation  

Identify the Violation 
  Each violation should include the 

details necessary to establish the 
elements of a violation.  

  All alleged violations should be 
accompanied by a statutory or 
regulatory citation.  

Elements of a Violation? 

  All statutes describing criminal behavior 
can be broken down into their various 
elements.  

  They are “the operative words” found in 
the section violated. 

  Each element must be proven in court to 
obtain a conviction. 

§5650 Makes it illegal to deposit in, permit to 
pass into or place where it can pass into waters 
of the state any: 
1) Petroleum product or carbonaceous material 
2) Refuse, liquid or solid from refinery etc. 
3) Sawdust, shavings etc. 
4) Factory refuse, lime or slag 
5) Cocculus indicus 
6) Any material deleterious to fish, plant life, 
mammals or birds 
 

Fish and Game Code 
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And, what about THAT? 

Other possible violations?  

  Local Ordnance 
  Fire Code 
  CA Water Code 
  CA Health and Safety Code 
  Federal Clean Water Act 
  Resource Conservation and Recovery Act 

Observations  

  All relevant observations necessary to fully 
understand the regulated activities should 
be noted in the inspection report.  

  Fully detail evidence that supports the 
violations including  
  Photographs 
  Samples 
  Witness Statements  
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Definition of Evidence 

“Testimony, writings, material objects, or things 
presented to the senses that are offered to 
prove the existence or non-existence of a fact” 

California Evidence Code §140   

 

Narrative: General Principles 

  Lead with background 

  Tell the story 

  Chronological order is 
usually best 

  Write for the non-
technical reader   

Photographs as Evidence 

  The principal requirements to admit a 
photograph (digital or film-based) into 
evidence are relevance and 
authentication. 

  This usually means someone must 
testify that the photograph accurately 
portrays the scene as viewed by that 
witness. 
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Sampling 

  Who took the sample? 

  When and where the sample was taken? 

  What tests are you running on the sample?   

  Why those tests? 

  What were the results of the test, and what 

do they mean? 

Always Remember!  

  Your goal is to provide the most 
comprehensive record possible.  

  If you do your job well and provide a clear, 
thorough record of the scene, then anybody 
can see exactly what you saw and can use 
that evidence to do their job well. 

  When there is a solid investigation and a 
thorough report, the defendant will often try to 
settle the case without a hearing or trial.  
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Notes 

  Notes should follow the same guidelines 
as reports.  That is they should be factual, 
non-judgmental, etc. 
!  Notes, if you keep them, are considered to 

be part of the public record.   

  You may use notes to prepare the final 
report to ensure accuracy and 
completeness and then destroy the notes.   

Who You Going to Call? 

There are many state 
and local agencies to 
help: 
  CA Fish and Wildlife 
  CA Highway Patrol 
  Fire Department 
  Environmental Health 
  Local Task Force  

Why go to all this trouble? 

  Protect public, environment & property 

  Achieve compliance 

  Recover costs & damages 

  Maintain level playing field 

  Meet public expectations 
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Economic Theory Applied to 
Punishment  
“Optimal Penalty” - the Basic Economic 
Principle Behind Penalties 
  Individuals and firms consider both the 

probability of detection and severity of 
punishment if detected and convicted. 

  Thus, they will tend to commit the harmful 
act it the expected gain exceeds the fine 
multiplied by the probability of detection. 

 

U.S. EPA’s Empirical Study 

Permit Compliance System Collected Data on 
Plant Emissions, Permitted Effluent Limitations 
and Enforcement Actions and Found:  
  99 out of 217 Plants in Study Violated at 

Least Once 
  67% Decrease in Violations by Fined Plant  
  64% Decrease in Violations by All Facilities 

Within the Jurisdiction in the Following Year  

Conclusions 

  “Empirically, large improvements follow even 
modest sanctions, as long as they have 
economic ‘teeth’.” 

  “…Given this result, it is perhaps an 
interesting institutional research question 
why fines are not imposed with greater 
regularity.”   



4/19/18 

13 

Questions 


